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1. Introduction

The place of the poor in Johannesburg inner city is heavily contested terrain. This contestation is taking place in the courts, in negotiations between city officials and their lawyers and human rights’ lawyers representing residents and in the daily lives of the people living in derelict buildings. Access to land in the inner city offers a significant locational advantage due to factors such as proximity to social services and employment opportunities in the formal and informal economies. On the other hand, the Johannesburg metropolitan municipality’s inner city regeneration strategy of 2003 prioritises attracting commercial investment and locating Johannesburg as a world class city on the African continent, arguably to the detriment of the poor, who are faced with few suitable housing alternatives and impending eviction. More recently, the Johannesburg metropolitan municipality (“the city”) has identified that, due to the Johannesburg vs Rand Properties Court case, … “the issue of how to deal with bad buildings” has been “inextricably tied” to the issue of “how to ensure the development of enough affordable accommodation for those who wish to live in the inner city” (KB2 / inner city housing action plan…; 2007, p1). 
Poor people in Johannesburg’s inner city have few, if any, affordable formal housing options. In the inner city the poor find places to live in a range of informal options including collapsed sectional title arrangements, abandoned buildings and informal conversions of industrial and commercial space. It has become commonplace to refer to these buildings as “bad buildings”. Seen in combination with the City’s urban regeneration strategy, the poor occupy a tenuous position in the inner city as they are faced with the threat of eviction. The Rand Properties judgement brought into the spotlight the need for appropriate and affordable formal housing options for the poor. 

The project began with the aim of proposing appropriate and affordable land tenure arrangements and formal housing options for the poor in the inner city of Johannesburg in the context of evictions and urban regeneration. Currently the aim remains substantially the same but collaboration between the partners focuses on the specific case of one building and its residents in Hillbrow called San Jose, the city’s attempts to evict its occupants, the successful appeal brought by the residents and the future associated with a set of issues detailed more in the following sections which can be summarised as interim measures to render the building more safe and habitable; temporary relocation of the residents and permanent housing. In addition a more general set of issues are also under consideration relating to the broader class of people living in derelict buildings in the inner city and the constitutionality and applicability of legislation. 

From an action research perspective, the litigation process has yielded a wealth of case material which informs many of the questions that Leap poses related to the way tenure arrangements and land management practices. This material has been extremely useful in drafting this case study. In addition, COHRE produced a report on evictions in Johannesburg in 2005 which was substantially authored by Stuart Wilson, Leap’s partner at CALS. This report, and the household interviews research which informed it, has been an important resource document to date.   Many meetings have been held at San Jose in the course of September and October 2007, associated with report back and consultation. In addition a weekend of field work to compile a register of current occupants was undertaken. The resources document, the case histories and affidavits, these events, combined with the opportunities they offered for observation, are the basis for the case study documented here.
2. Background 
Evictions without the provision of alternative accommodation have been at the centre of the legal proceedings between the City of Johannesburg and the residents of two buildings in inner city Johannesburg (San Jose and Zinns), represented by their lawyers (the Wits Law Clinic in the case of San Jose). The court papers show that the proceedings hinge on the following:

· A set of measures specific to the residents of San Jose and Zinns

· Interim measures to render the buildings safe and habitable

· Relocation to alternative temporary accommodation for the occupants of San Jose and Zinns

· The provision of permanent accommodation for the relocated occupants

· A set of broader issues:

· The City’s constitutional and statutory obligations to have a housing plan which addresses the needs of the poor: the Grootboom case has reference here. This is potentially a class action, the class being the people currently living in bad buildings in the inner city

· The Constitutionality of sections of the NBRA, and the City’s reliance on the NBRA, the Health Act and Fire by-laws, rather than the application of PIE when evicting residents of bad buildings

In the High Court of South Africa

In 2005 the city applied for the eviction of the occupiers of six properties in Berea, in the Johannesburg inner city, including the occupiers of San Jose, occupiers of four buildings in 60-68 Joel Street and occupiers of the Zinns building in Main street in the CBD. The City alleged that the properties were unhygienic and constituted a fire hazard. It its application to evict, the City invoked the Buildings Standards and Building Regulations Act  (the NBRA)
, as well as the Health Act
.  

The San Jose building is a high-rise building in Berea. According to the city (the Applicant) “ the building is without water and electricity supply and covered in human waste.” Open fires are made in a densely packed high rise environment “and all means of escape in case of fire have been blocked up by waste and materials.” The City regarded the conditions as unfit for human habitation and “extreme”.
The Respondents (the residents of the buildings) instituted a counter application in the High Court in which they sought the following relief (Stuart Wilson’s affidavit):

· reviewing and setting aside the City’s decision in each case to issue the relevant notice in terms of the NBRA;
· declaring the practice of securing evictions by  reliance on the NBRA, the Health Act and the Fire Bylaws to be unconstitutional
;

· declaring sections
 of the NBRA unconstitutional
;
· declaring that the City’s housing programme fails to comply with the constitutional and statutory obligations of the City in its failure to address the situation of those in desperate need;
· declaring such failure to be a violation of the Constitution
;
· interdicting the City from seeking to evict the relevant occupiers until suitable alternative accommodation is provided to them; and

· a structural interdict to procure compliance by the City with its positive obligations in terms of the Constitution
 towards the relevant occupiers.

The High Court decision was passed on the 3rd of March 2006, by the Judge Jajbhay of the High Court, who dealt with the fundamental rights of access to adequate housing enshrined in section 26 of the Constitution, enjoyed by the Respondents. He explained that “accordingly, and for the reasons that I have arrived at my conclusion, I do not deem it necessary to deal with any of the other prayers sought in either the Applicant’s application or the Respondents’ counter application” (Jajbhay, 2006). His conclusion was that case reflected the plight of thousands of people living in the inner city, in deplorable and inhuman conditions. “Our Constitution obliges the State to act positively to ameliorate these conditions. These obligations have been, and continue to be designed at a macro level. We now require a coherent plan and the implementation of this plan at the micro level. The obligation is to provide access to adequate housing to those unable to support themselves and their dependants (Para 65). The Applicant must foster conditions to enable the Respondents to have access to adequate housing in the inner city (Para 66)”. 

The City’s application was dismissed with costs. The counter-application, on the other hand, was partly successful and the judge made a declaratory order. The order required a pronouncement on the City’s failure to comply with its constitutional and statutory obligations with particular regard to the residents. The order further required that the City be interdicted from evacuating the residents, until such time that the City has developed a pragmatic, constructive and coherent programme that would deal with the predicament of the residents. The programme had to provide for alternate adequate accommodation for the residents (Para 67).
In the Supreme Court of Appeal of South Africa

Both sides were dissatisfied with the order and their respective applications for leave to appeal and cross-appeal were granted by the high court. The main complaint of the respondents was that the court failed to decide many of the issues raised by them with the result that all the relief they sought was not granted and that matters of importance for them and others in a like position remain unresolved (para 16). The principal objection of the City was that the high court court’s order and the reasons for granting it were marred by normative confusion (para 17). 

The City’s appeal against the High Court decision banning evictions from “bad” buildings in the inner city of Johannesburg without the provision of alternatives was heard on 20 February 2007 in the Supreme Court of Appeal. The order of the High Court was handed down by his Lordship Mr Justice Harms on behalf of the Supreme Court of Appeal on 26 March 2007. The following order was issued by Mr Justice Harms for the San Jose and Zinns Cases:

· The respondents are interdicted from occupying the property concerned until such time as the applicant has granted permission in writing that the property may be occupied or used. 

· In the event that the respondents or any of them do not vacate the property within one month of this order, the sheriff is permitted to remove from the property all persons occupying the property and to take such steps as may be necessary to prevent the re-occupation of the building, including the sealing of all
entrances.

· The sheriff is authorized to approach the South African Police Services for any assistance that may be required and the South African Police Services are directed to render such assistance or support as may be required to enforce this order. 

This order upheld the eviction applications and approved the City’s policy. Temporary alternative shelter was ordered for the occupiers where they may live “secure against eviction”. The order did not stipulate that such accommodation had to be in the inner city. The practical effect is that the city has to provide alternatives for an open-ended period but that it has a great deal of discretion on where and how. 

In the Constitutional Court of South Africa

This Supreme Court decision was appealed on the 18th of April 2007 in the Constitutional Court of South Africa. On 30th August 2007 the constitutional court granted an interim order pending the delivery of judgement which required that the parties “engage with each other meaningfully and as soon as it is possible for them to do so in an effort to resolve the differences and difficulties aired in this application in the light of the values of the Constitution”.
The parties were required to report on or before the 3rd October 2007 on progress up to the 27th of September 2007. Settlement discussions began in September. Two extensions were granted (until the 19th and the 24th of October respectively). The parties reported on the 25th October 2007. Agreement was reached on the following matters:

· Interim measures to improve the condition of the properties including a standpipe with six taps supplying potable water, ten chemical toilets, two skips which the city will empty once a week, the supply of refuse bags, proper closure of the lift shafts and the provision of three fire extinguishers to each floor.

· The provision of temporary accommodation in the inner city with security against eviction, access to sanitation, access to potable water and access to electricity for heating, lighting and cooking.

· The provision of suitable permanent accommodation: the city will develop options in consultation with the residents and the parties are to collaborate on a household socio economic survey.
The parties could not agree on the class action (i.e. the plight of all residents of bad buildings in the inner city), with the city denying that the application constituted a class action as envisaged in the constitution (Karen Brits Affidavit, 24th October 2007). Nevertheless, the City attached a document entitled “Inner City Housing Action Plan, Draft 1, Executive Summary of Draft 1) in which it outlined what it envisaged regarding housing supply in the inner city. In this affidavit the argument is made the City should not be censured by the Constitutional Court for failing to produce a plan. 
At the time of writing, the parties were expecting to sign the settlement agreement.  This means that San Jose residents will be relocated from the building in Olivia Road to another building /s in Hillbrow by the middle of February 2008 as a temporary measure and that the issue of permanent accommodation will be addressed by the city “in consultation” with them. 
3. Context of “bad buildings” in Johannesburg inner city
3.1. Livelihoods

One socio-structural condition common to all the ‘bad’ buildings in the inner city of Johannesburg is the socio-economic profile of their occupiers. The vast majority (97%) of respondents in COHRE research in each building said they earned less than R3, 000 per month. Major breadwinners in each unit either filled entry-level formal jobs in the inner city area, or engaged in informal survivalist livelihood strategies, with varying degrees of success, which depended on access to the inner city’s economic networks. Forty-five percent of respondents interviewed from nine buildings under threat of evictions and one evicted community were formally employed in the immediate vicinity of the inner city, and stated that the reduced transport costs they incurred by being so centrally located was the major reason why they chose to live in the inner city. Twenty one percent were unemployed. Less than 1 per cent of respondents were pensioners, and the rest (about a third) described some or other form of informal livelihood strategy or casual manual labour (COHRE, 2005).

The findings of the study conducted by COHRE in 2004 showed that most of their respondents survive on informal livelihood strategies such as collecting waste paper and selling it to recycling companies, and selling sweets on the pavement. One respondent interviewed reported that these livelihood strategies earn him around R200 per month. The interviews conducted by Agingu (affidavit 2005) showed that some of the respondents interviewed survive on domestic work and part-time jobs, paying them an income of approximately R230; whereas some of them depend on the social grants. She observed that the livelihood strategies developed by the occupiers of the properties visited depend crucially on living at a site in, or adjacent to, the inner city. Relocation to an informal settlement or a township outside the inner city would accordingly destroy many of the livelihood strategies developed by the occupiers of the properties. 

Agingu’s argument was consolidated by the focus group discussions conducted by the COHRE research in 2004 which pointed that the inner city was perceived to be an easier place to find work, and a much easier place to survive without formal work, than the townships, informal settlements, or rural areas. While respondents were well aware that the inner city streets were not paved with gold, they definitely believed that there was, at least, more bread available than elsewhere (COHRE, 2005).

The residents of San Jose are poor, and most of them have no formal employment (See table 2 below). Many have no income at all. Some of them are able to earn some income by virtue of opportunities afforded by the close proximity of the property to the city centre. The opportunities include informal trading such as the sale of clothes, fruits and vegetables, sweets, cigarettes and sale of newspapers in the Johannesburg central business district and its adjacent surburbs; piece construction and factory work in the Johannesburg central business district; and cleaning and doing other odd jobs in the Johannesburg central business district. The average monthly income earned by the occupiers of San Jose is approximately R627. A large proportion of the occupiers have no income at all, and are supported by those who do. 

Summary of income in San Jose

	Monthly Income per person
	No of people per income category

	No income
	133 (including children)

	R1 – R500
	79

	R500 – R1500
	65

	R1500 – R3000
	13

	R3000 – R7000
	2

	R7000 and above
	0


Source: Information extracted from the data collected at San Jose building as reflected in the San Jose Register.

3.2. Unmet demand for shelter in the inner city
According to Royston’s affidavit in the Rand Properties case (Royston, 2005), the cheapest unsubsidised rental accommodation available in the inner city costs around R850 per month, for a single room with cooking facilities and a bathroom. This rate excludes water and electricity, which, assuming a household size of four people would push the cost of renting such a unit up just over R1, 000 per month. Realistically, only a household with an income of around R3, 200 per month could afford to stay in such a room. According to Statistics South Africa, in 2001 there were 20,515 households (around 78,000 people) 121 resident in the inner city with an income of less than R3, 200; and who are unlikely to be able to afford accommodation on the unsubsidised market. They break down as follows:

Monthly household income

	Monthly Household Income
	No. of Households in Johannesburg Region 8 (2001)
	Monthly Rental Affordability Range (R) (assuming 33% of income on housing)

	No income
	6919
	0

	R1 – R400
	826
	0 – 120

	R401 - R800
	2635
	121-267

	R801 – R1600
	5040
	268 – 534

	R1601 – R 3200
	5095
	535 – 999


Source: Table derived from information provided by Development Works during a snap survey of accommodation in the inner city performed during August 2003.

Even if we assume that all of these options are affordable to, and occupied by, some of the 20,515 households earning under R3, 200 per month, the unmet demand for affordable rental accommodation in the inner city is at least 18,200 households, and with an average household size of four, this implies about 72 000 people. The RDP housing waiting list is 250 000 to 300 000 households long in Johannesburg as a whole. 

Registered accommodation units in the inner city are currently estimated at 35 000. Using a conservative population estimate of 230 000 inner city residents, the shortfall is 22 500 formal accommodation units. Very little “new build” is taking place currently. The Census estimates 2 000 flats per annum in Johannesburg as a whole, but this figure is not disaggregated by region. A deeds search reveals that buildings are being sectionalized buildings and confirms few new ones. Social housing (subsidized medium density housing) delivers 200 units per annum on average (interview with Bertoldi, 2007). 
4. Tenure arrangements and land management system

4.1. Nature of the resource: the “bad buildings”

In the inner city case study, the resource under investigation is the category of buildings collectively referred to by a range of stakeholders as “bad buildings”. Estimated at 235 in number (of a total estimate of 35 000 in the inner city as a whole, lower than 1% of buildings) occupied by an estimated population of 67 000 people across the inner city (as much as 29% of the population using 230 000 people, the official inner city population estimate), these buildings are characterized by a wide variety of tenure arrangements and physical conditions. The livelihood circumstances of their occupants are also varied.  Some buildings are run down and occupied by the working poor with low but regular incomes; others look like dense informal settlements and are occupied by people living in extreme poverty; a small minority of residents have formal work but few earn more than R1 000 per month (COHRE, 2005). Rates and services arrears and collapsed building management structures are two characteristics that bad buildings have in common (ibid).

The City of Johannesburg describes bad buildings as:

“… properties where little or no investment is being made in maintaining the building, either because (i) the owner has abandoned the building or the building has been hijacked, and so there are no clear landlord / caretaker structures or arrangements in place; (ii) residents are not paying rents and so owners do not have the means to pay for building upkeep; (iii) residents are paying, but the payments are not being utilized by the owner or manager to maintain the building or pay Council rates and service charges, often leading to restriction  or disconnections of services, with a resultant compounding of the problem (Draft Inner City Regeneration Charter, 2007: 49).”

Social relations feature prominently in the official definition. The city uses the terms “slummification”, “hijacking”, and “slumlording” to describe these processes. Health and safety dangers are also significant in official perspectives of the buildings. In the Inner City Regeneration Strategy (2003) for example, the city identifies shutting down bad buildings or “sinkholes” as one of the strategic imperatives for ensuring that “the inner City realizes its full economic potential, as the historical core of Johannesburg, and the single most significant contributor to growth and development in the City” (page number?). One of the major issues identified in the strategy is that current social and economic trends have resulted in a particular challenge to the growth of the Inner City. The Inner City is described as having become a home to many poorer residents and immigrants who want to be close to economic opportunities, without having enough accommodation to house the influx. The result, according to the Strategy, is that the Inner City has become overcrowded and run down and the problem for the City is described as how to address this gradual ‘slummification’ by simultaneously increasing economic opportunity and providing affordable accommodation (Inner City Regeneration Strategy, 2003: 4). In this strategy bad buildings are seen as both cause and effect of inner city decline. The City of Johannesburg argues that such buildings are unfit for human habitation, because they pose health and safety risks to the occupants.

More specifically, the city describes conditions In San Jose and Zinns (a building in Main Street in the CBD), the two buildings that are part of the current Constitutional Court case, as being unhygienic and constituting a health hazard (reference COJ affidavit, 2005). On these grounds it applied for an eviction order, invoking the National Buildings Standards and Building Regulation Act.
 By contrast, one of the occupiers of San Jose, a respondent in the case, argued that:

“… while the building is in need of maintenance and repair, we deny that it is in a deplorable condition contended by the City of Johannesburg or that it poses a serious health or fire hazard”. 

He further argued that any risk of ill-health or the spread of fire which does exist was created by the City’s termination of the water supply to the building in September 2003. The occupiers have mitigated these risks by keeping the building clean and by collecting water in buckets from under bridges and from taps in public parks for personal hygiene purposes. The occupiers have further placed a bucket of water on each floor of the building for fire-fighting purposes and have designated persons among their number to act as fire marshals. The City of Johannesburg also cut off the electricity supply to the building in September 2003. In response residents are using candles and paraffin for lighting (ref San Jose affidavit, 2005).

The bad buildings can be categorized into three types, namely buildings with collapsed sectional title arrangements, abandoned buildings, and informal conversions of industrial and commercial space. The characteristics of the building types are described next, using findings from the COHRE report (COHRE, 2005). 

A building with collapsed sectional title arrangements is characterised by high levels of fraud; bad management by bodies corporate; abandonment by small-scale owners; little understanding of how sectional titles work amongst new owners; levies not paid; body corporate liquidated; rates not paid; services terminated; those who can afford to leave do leave; and poor people left behind in a heath hazard. An example of a collapsed sectional title arrangement is evident at San Jose, the site of the LEAP/CALS collaboration, where different portions of the units in the building had been managed by various agencies under the supervision of a Body Corporate. The Body Corporate was dissolved in 2000, after it ran up substantial water, electricity and service debts. 

Abandoned buildings are buildings owned by companies in liquidation without a presence on the property. Characteristically, slumlords pretend to represent the company collecting rent; no money is spent on rates and services; services are disconnected; slumlords disappear; those who can afford to leave do leave; poor people are left behind in a heath hazard. Examples of abandoned buildings are four properties located in 60-68 Joel Road in Berea, where until around January or February 2003, there was a relatively stable rent-paying tenancy arrangement between the occupiers of all four properties and a man known only to the residents as ‘George’. Whether George was the owner, managing agent, or simply a managing agent’s assistant was not clear. Nor was it clear whether he was legitimately collecting rent from Joel Street’s occupiers. Questions about Rand Properties, the registered owner of all four plots, drew a blank response in the interviews. 

The third category of “bad buildings” is unofficial conversions of industrial and commercial space. Typically, industrial and commercial space is left vacant by disinvestment; high housing demand leads to informal subdivisions; occupation by homeless people occurs; illegal electrical connections are made (sometimes this is informal and unorganized, sometimes it is done by a slumlord or even a registered  owner); an accommodation establishment certificate is not obtained; conditions are generally unsafe; generally occupied by poor people who can afford nothing better. The Zinns building in Main Street in the CBD is one such example. Previously an auto-repair shop, it is now subdivided internally with wood, corrugated iron and cardboard partitions. There is no sewage, water or refuse removal and very little through-draught. The yard at the back of the building is a dumping site. The residents of Zinns survive by sorting through garbage bins in the inner city environs and selling whatever can be recycled. 
4.2. Nature of the resource: an inner city location
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Close to the Joe Slovo Drive at the Yeoville/Berea border, San Jose is situated at 51 Olivia Road, Berea, Johannesburg. The property is registered as Stand 1348 Berea Township, Registration division IR, Gauteng. Classified as one of the bad buildings in Johannesburg inner city, San Jose is a multi-storey residential building of 16 storeys and approximately 129 units. The property is occupied by approximately 264 adults and 51 children (San Jose Register, 2007).  

An inner city location is a prominent feature of any discussions about the future temporary relocation and permanent housing provided for the residents of San Jose.  “Location” is central to how people value the resource, despite its absolute lack of services and physical decay. It is an easier place to attempt to secure a livelihood than other places in Johannesburg, even in comparison to relatively well located Alexandra township. 
An inner city location reduces transportation costs: 45% of respondents in the COHRE / CALS research in the nine buildings under threat of eviction stated that the reduced transport costs they incurred by being so centrally located was the major reason why they chose to live in the inner city.

An inner city location supports livelihood strategies: In the bad buildings research (COHRE, 2005), most respondents with entry-level formal jobs had them in the inner city area while those engaging in “informal survivalist” livelihood strategies, depended on access to the inner city’s economic networks. The residents of San Jose are poor, and most of them have no formal employment. Many have no income at all. Some of them are able to earn some income by virtue of opportunities afforded by the close proximity of the property to the city centre. 

Nellie Agingu’s affidavit (2005) confirms that the livelihood strategies developed by the occupiers of the properties visited depend crucially on living at a site in, or adjacent to, the inner city. She argued that relocation to an informal settlement or a township outside the inner city would accordingly destroy many of the livelihood strategies developed by the occupiers of the properties. 

Agreement has now been reached to relocate the residents to other inner city buildings that the city has developed as temporary accommodation to “decant” people from the bad buildings it intends to upgrade. The buildings currently on offer are in nearby Hillbrow. The situation with regard to the permanent housing options is much less certain. Agreement could not be reached on the nature and location of the permanent housing, but the city has committed to developing options in consultation with the residents. 

4.3. Rights and obligations

Rental arrangements developed between new (largely African) tenants and white owners in the late eighties and early nineties. Cash rents were paid to owners, who then passed money on to managing agents. The agents then paid rates and service levies and maintained the building. At some point during the early 1990s, however, this arrangement broke down, and the managing agency stopped receiving sufficient remittances from owners to pay rates and services. Long-term residents of the building say that they paid their rents in full and on time, and could provide considerable documentary evidence to support this claim. They say that the absentee owners simply stopped passing on payments to managing agencies in the building. Arrears began to accumulate and at the time of writing the report, amounted to approximately R2.5 million. 

The Residents Committee made some (modestly successful) efforts to rejuvenate the building between 1999 and 2002, making minor repairs and channeling some service payments through to the municipality. An inspection of the building’s accounts suggests that residents paid for about two thirds of their recurrent consumption over this period. However, the residents’ committee’s attempts were thwarted under the weight of internal divisions, municipal concern at its informality, and its inability to make substantial inroads into the building’s massive arrears
. 

COHRE researchers investigated the circumstances of 178 of the estimated 322 occupiers of the building, in 2004. Only around three of the 129 units were verifiably owner-occupied. Interviews conducted by COHRE in 2004 with San Jose’s residents tell the following story:

San Jose’s units were originally owned by white owners. They left the building when more and more Africans moved to Berea in the late 1980s and early1990s. Informal rental arrangements developed between new (largely African) tenants and the white owners. During the late 1980s and early 1990s the various units in San Jose were managed by a number of different management agencies under the supervision of the San Jose Body Corporate. Cash rentals were paid to the owners who passed money onto the various managing agents. The managing agents paid for rates and services, and maintained the building. These arrangements broke down at some point during the 1990s. The managing agencies received insufficient money from owners to pay for rates and services. San Jose’s absentee owners stopped passing on payments to the managing agencies. As a result, arrears began to accumulate (San Jose Affidavit, 2005). Between 1995 and 2000, the Eastern Metropolitan Substructure (the City of Johannesburg predecessor) obtained judgments against the Body Corporate amounting to approximately R2.5 million. The Body Corporate collapsed and disappeared in 2000. In May 2000, the company that had been responsible for cleaning, security and lift maintenance withdrew from the building due to insufficient funds. In an effort to deal with these crises in a coordinated way, the occupiers of San Jose elected the San Jose Residents’ Committee (ibid.).

“After discussing the issue about arrears incurred by other people excluding the current residents of San Jose with the City; the Residents’ Committee worked out that each occupier should pay a sum of R250.00 each month in order to cover the bill for water and electricity. The majority agreed, and the Residents’ Committee paid the total amount directly to the City of Johannesburg each month. A small minority of occupiers however refused to be part of this arrangement; as a result San Jose residents were not able to cover the bills every month” (Poto, 2005). In addition to the R250.00 for water and electricity, occupiers were asked by the Residents’ Committee to pay R100.00 for cleaners and security guards. The majority of occupiers agreed, and the Resident’s Committee paid unemployed residents in the building to perform these services (ibid.). Around the same time, members of the Residents’ Committee met with Mr. Innocent Gwisai from the Gauteng Provincial Department of Housing to discuss the difficulties faced at San Jose. Gwisai explained the Department’s “Vusani Programme”, aimed at empowering inner city communities by transferring ownership of the buildings which they occupy to them.

Gwisai advised the Resident’s Committee that in order to participate in this programme, the occupiers of San Jose would need to form the section 21 company in order to apply for the institutional housing subsidies that would be needed for the upgrade of the building (San Jose Affidavit, 2005). “We formed a section 21 company. On the 4th of February 2002, Sonke Financial Administrators (Pty) Ltd was registered and incorporated” (Poto, 2005). On the 27th of August 2004, the residents were advised that San Jose was going on auction and that Sonke should bid for the property in terms of the Vusanani programme. On 18 March 2004, a bid to secure ownership of San Jose was submitted through the Vusanani Programme, the bid was then submitted to the Johannesburg Property Company. Having heard no news of the bid by May 2004, members of the Resident’s Committee made enquiries with Gwisai who referred them to Vusani’s office. The Committee was told that San Jose had been sold to a company known as Ithemba Property Trust (Pty) Ltd. On the 24th of June 2004, just over four weeks later, the City of Johannesburgs’ eviction papers were served on the Residents of San Jose (ibid.).

Many of San Jose’s residents are unsure who owns the flats they live in. Some say they were simply ‘given’ their flats by their former employers, with whom they have had no contact for several years. Others say they simply walked in off the street, found an abandoned flat and ‘fixed it up’. Still, others report having been allowed to occupy flats ‘owned’ by their relatives or other parties. However, the names they provided to COHRE researchers seldom matched up with the registered owners of the units they lived in. 

A pattern of events, induced by a gradual collapse of authority, was repeated in almost all of the ‘bad’ building narratives that the COHRE researchers came across. “First, the informal alienation of the building from its original owners (sometimes with their consent), followed by the accumulation of arrears, followed by the formal withdrawal of the managing agency, followed, finally, by a spirited and well-meant, but ultimately unsuccessful attempt at occupier management.”

Rights in San Jose have been insecure and vulnerable. Only currently, with the settlement agreement between CALS acting on behalf of the residents and the city has it been agreed that interim measures will be instituted to make the building safe and habitable and that the residents will be relocated to a temporary alternative with the offer of a permanent option in due course. 

In this section an attempt is made to present tenure arrangements and land management practices using the tri-focal view as follows:

· the legal / official / de jure through an exploration of the questions of housing rights and security against unlawful eviction

· The (idealized) local version through a presentation of the house rules or obligations

· Actual practice through our observations about how the rights are realized locally and the house rules implemented

The de jure situation with regard to rights is that security has been obtained against unlawful eviction. Relocation (lawful eviction) can now take place with the provision of a temporary alternative to all residents of San Jose captured on the register of October 2007.

Locally, in the building, people have had rights to occupy a unit at San Jose if they abide by the house rules (see below). In practice these rights, and the associated obligations, are experienced unevenly. This is reported on in the balance of the section. The rights are undergoing transformation currently, as the system of local practice (in both the idealized and actual forms) is being required to intersect with the official rules of the game now that relocation has been agreed for February 2008. It is not yet clear what the result of this interplay will be, and we are just beginning to assess this. 

Practically, the register has created a record of rights-holders. These rights-holders are now entitled to:

· temporary accommodation in one of three buildings in the inner city that the city has been refurbished to use as facilities to “decant” people it is relocating from bad buildings

· shared facilities and units of 4 to 8 beds with privacy for household units achieved by means of internal partitioning

· access to water, sanitation and electricity 

· an offer of permanent accommodation at an as yet undefined point in the future

They will be required to pay not more than 25% of their income for this accommodation. They will be consulted about the permanent accommodation alternatives. 

In San Jose the residents’ committee has compiled a set of house rules according to which every resident is meant to abide (insert photo of house rules). These house rules are a hand written list of obligations that are linked to a right to occupy a unit in San Jose. They pertain to the following issues (more official language of land administration in brackets):

· Access to a unit at San Jose (allocation)

· Overcrowding (occupation density)

· Communal or participative cleaning of common spaces (building management or services)

·  Illegal activities (forbidden land uses) 

In this section we present the rules as examples of the way local practice is meant to work (the idealized version). Where it diverges, we also note the actual practice, making use of observations we have made in the course of the meetings and discussions held with residents.

Access to a unit at San Jose (allocation): any new person or household has to obtain permission from a committee member before occupying a vacant unit, of which we only noticed 3 in the census process (check register). This obligation therefore arises mostly when a unit is vacated. In practice we notice that units are seldom left unoccupied once somebody leaves as family members or friends are often invited in. It is not very clear that the committee is in fact informed, or its permission requested, in the case of this type of turnover. The committee seeks to ensure that a decent quality of person maintains a presence in San Jose, instituting this particular procedure to keep out criminals – they make reference to drug dealers, car hijackers and pimps. 

Overcrowding (occupation density): I did not notice that a maximum number had been determined, just that overcrowding was to be avoided. We noticed a range of unit densities (add later). Household structures vary from nuclear families, to single parent households to groups of (generally male) friends. 

Communal or participative cleaning of common spaces (building management or services): in the absence of any cleaning agency with responsibility for maintaining the common spaces (passages, garden, garage etc) as would typically be the case in functional sectional title buildings, the committee has instituted a kind of compulsory clean up early every Sunday morning. This clean up is rather confusingly referred to as voluntary but we learnt that it is voluntary in the sense of being unpaid, rather than being open to non-participation. We also learnt that the purpose of this weekly event extended beyond the obvious need to keep the common spaces as clean as possible, in spite of considerable constraints to meet this particular end, such as garbage uncollected and over-flowing from the skip in the backyard of the building for several weeks, and when it was removed, no replacement skip was provided; and the presence of raw sewage effluent in the basement of the building due to leaking pipes (although water connections were cut off several years previously, residents continue to use the toilets in their units employing a system of bucket flushing with water collected from a connection in the street below). The additional purpose of the Sunday clean up is a demonstration of the authority of the committee evidenced in the collective participation of residents from all units in the buildings in a very public display of conforming to the house rules.

The chairperson of the resident’s committee expressed his concern and dissatisfaction with some of the residents of San Jose who do not take part in the community activities such as cleaning and contributions. His argument is that the non-participants are presenting problems and quarrels among other community members of San Jose who are participating, because they feel a sense of injustice done to them by the non-participants who are “rebellious”, yet they will benefit from the efforts of the active participants. 

A case in point is the first floor. While residents on the first floor do their share to keep the first floor passage clean and garbage free (again under considerable constraints such as being the landing site of any discarded garbage from floors further up, and being on street level for passing traffic and associated littering and urine odours, as further north the building is situated on a steep rise so that first floor at the front is ground floor at the back), they do so in private rather than at the Sunday morning effort. 
Another example is the second floor where a line of units were also identified by the committee as a group of participation offenders.  A discussion with a member of this group revealed far lower levels of antagonism and rather more logistical obstacles to participation related to the spaza shop being run from his premises and being occupied on Sunday mornings with his livelihood. A simple solution seemed to be found in the assurance that one member of his household would participate in the clean up. 

The chairperson explained the difficulty he encounters when working with the divisions:

“It’s not easy working with these people, they do not co-operate, sometimes you have to smile, and sometimes change your face. You must act like a chameleon”.

A further point about this particular house rule reveals that there is differentiation by status, as committee members do not themselves participate actively in the clean-up, but oversee it. Note that the committee members are all men, with some kind of differentiation internal to the committee seeming to emerge around age. We have not yet had an opportunity to explore gender differentiation, beyond some preliminary observations, like this one.

Illegal activities (forbidden land uses) in the ground floor parking garage and basement in particular and the building in general. The committee is clear that the building and its residents must be protected from criminal activities. We observed razor wired sealing the external, street entrances to the ground floor parking garage. Parked cars in the garage are forbidden due to the tendency for “chop-shop” activities associated with hijacking networks and sex work, drug use or drug dealing in the dark recesses of the garage. A group of youths occupy a position of surveillance on a fourth floor balcony (a roof space opened up as a balcony by creating access via glassless windows), close to the units occupied by the residents’ committee. Street level surveillance is also evident. 

We also observed the exercise of authority in a rather grim instance of a resident being called to account in front of the residents at a Sunday morning meeting for an overnight guest of his having failed to comply with the ablution regulations the previous evening or in the early hours of the same morning. 

Regarding dispute resolution, it appears that the committee resolves many of the everyday disputes that are brought to its attention, the grim incident mentioned previously being a case in point. It is also apparent that the residents use it in this capacity. However, there is as yet no discernable recourse to any external authority in the case of internal disputes such as the non participation allegation example. In this case, mediation in some form or another would clearly assist. We are loathe to step into this breach beyond offering a neutral venue and facilitation of a meeting. The stakes have been raised with agreement seemingly imminent on “interim measures” to make the building habitable and safe in the short term and temporary relocation to a building in close proximity with shared facilities

In fact the process was about the registration of rights to be relocated temporarily with an offer of permanent accommodation at some point in the future. Seen for what it is then, the rights registration process was clearly a critical moment in the case of San Jose. 

In the discussions about the registration process (or, who stands to gain and who should not) it became evident that wins, breakthroughs or small victories in the development struggle are intimately bound up with authority and whether or not these gains are perceived to reinforce or undermine existing power relations. Reference was made to custom, tradition and “our way of doing things”. Differential treatment is seen as being a necessary affirmation of authority evidenced in expectations to live separately, bring families and have special security arrangements: “chiefs don’t live with the people, neither do kings”. Further reference to status was made in analogies to Queen Elizabeth. Conscious that such differentiation may not sit well with the history of some inner city struggles associated with the civic organization ACTSTOP
 and its democratic paradigm, reference was also made to it being a new era now in which things are done differently. Considerable disenchantment was also expressed with the formal political process and ANC leadership.   

4.4. Impacts of tenure arrangements on benefit streams from wider society

Recognition has been obtained through a three year struggle to resist eviction – recognition for a temporary relocation alternative with services and for a permanent offer some time in the future. Much remains to be done to secure suitable permanent accommodation for the residents of San Jose. One of the key challenges is institutional – CALS capacity is stretched to the limit with new requests and several negotiations underway at the same time. CALS focus is litigation, but it has necessarily been drawn into the associated community interaction and research work. Leap will continue to assist CALS in the immediate future on the collaborative survey. Little technical support NGO capacity exists for doing this work at a larger scale. Furthermore, the City’s intentions and capacity with regard to community engagement are unclear to us at this stage. Whose problem does building management become? Being the City’s building it clearly has responsibility in this regard. But the complexities of managing shared facilities have not even been discussed. The question of permanent housing options for the poor in the inner city needs more work. The City has only just revealed its proposals when it surprisingly attached its housing plan to the affidavit it submitted to the Constitutional Court. Now that the plan has been submitted, consultation with San Jose residents can commence regarding the appropriateness of what is available. 

Leap’s interaction with CALS commenced with support to demonstrating that there are no formal accommodation options for the poor in the inner city. The tide appears to be turning and the San Jose case offers an opportunity to practically and operationally explore the possibilities. The need remains to define demand and negotiate supply, as Breaking New Ground (the cabinet approved national housing plan) intends:

· Disaggregate or differentiate “the poor”

· Understand the nature of “need” and “demand” and define it in both qualitative and quantitative terms

· Model or cost the options that are currently available

· Negotiate supply

5. Dynamics

5.1. Contestations and struggles  
The internal contestations surrounding have been presented in the discussion on authority in the preceding section. Struggle between the city and residents of bad buildings were contextualized in the background section.

5.2. problems and key issues 
Bad buildings in the context of regeneration are the key issue in this case. The main problem is affordable, suitable accommodation for the poor, the residents of bad buildings in particular, in the inner city.

There are also legal and constitutional issues which are key to this case study, such as the applicability of PIE and the NBRA.

5.3. Wider implications 
This case study has wider implications for the question of the urban poor accessing well located land, which in turn relates to the issue of the urban property market. It also has implications for the realization of socio-economic rights. From a land management perspective there are a host of implications regarding managing relocations, temporary arrangements and the issue of officially recognized, affordable housing with secure tenure for the poor in inner cities. [image: image1.png]
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�Check if this is paraphrased or quoted and ref accordingly





� Lauren Royston, Stuart Wilson, Brenda Mahlangu, Monty Narsoo


� Section 12 (4) (b) the Building Standards and Building Regulations Act 103 of 1977 (the "Building Regulations Act)


� Act 63 of 197.


� as violating sections 26(3) and 9 of the Constitution


� 12(4)(b), 12(5) and 12(6)


� as violating sections 26(3) and 9 of the Constitution


� section 26(1) and/or 26(2)


� sections 26(1) and 26(2)


� Act103 of 1997 Section 12(4)(6)


� With which one of our team members, Monty Narsoo was closely associated
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